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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Jenison, M| 49428
UNITED STATES

Name Elenbaas Hardwood, Incorporated
Entity Corporation Citizenship Michigan
Address 2363 Port Sheldon Ct.

Attorney Michael B. O'Neal

UNITED STATES

information Warner Norcorss & Judd LLP
111 Lyon Street, NW, Suite 900
Grand Rapids, MI 49503

moneal@wnj.com, trademarks@wnj.com Phone:616-752-2413

Registration Subject to Cancellation

Registration No 2594112

| Registration date | 07/16/2002

300 Wilson, N.W.

UNITED STATES

Registrant Phil Elenbaas Millwork, Inc.

Grand Rapids, Ml 49544

Goods/Services Subject to Cancellation

Class 019. First Use: 1990/04/01 First Use In Commerce: 1990/04/01
All goods and services in the class are cancelled, namely: WOOD MOLDINGS

Class 040. First Use: 1990/04/01 First Use In Commerce: 1990/04/01

All goods and services in the class are cancelled, namely: MANUFACTURE OF MILL RUN AND
ARCHITECTURAL MOLDINGS TO THE ORDER AND SPECIFICATION OF OTHERS; CUSTOM
MANUFACTURE OF MILL RUN AND ARCHITECTURAL MOLDINGS

Grounds for Cancellation

| Torres v. Cantine Torresella S.r.l.Fraud

808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986) |

| Attachments Elenbaas Hardwood Petition for Cancellation.pdf ( 18 pages )(648821 bytes ) |

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address

record by First Class Mail on this date.


http://estta.uspto.gov

Signature

/s/Michael B. O'Neal

Name

Michael B. O'Neal

Date

02/13/2008




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In The Matter Of Registration No. 2,594,112
Date of Issue: July 16, 2002

Mark: PHILLIP ELENBAAS FINE MILLWORK

Elenbaas Hardwood, Incorporated
Petitioner,

V. Cancellation No.

Phil Elenbaas Millwork, Inc.

Registrant.

StV St Nt gt Nttt g’ gt e’

PETITION FOR CANCELLATION

Petitioner Elenbaas Hardwood, Incorporated, a Michigan corporation, having its
principal office at 2363 Port Sheldon Ct., Jenison, Michigan 49428, believes that it is and will be
damaged by Registration No. 2,594,112 (the “Registration”) and hereby petitions to cancel the
Registration.

As grounds for the cancellation, Petitioner alleges as follows:

Introduction

1. Petitioner is currently engaged in the manufacture and sale of wood
moldings, doors, stair systems, plywood and lumber. Petitioner uses the mark ELENBAAS
HARDWOOD INC. (“Petitioner’s Mark™) in connection with its products and setvices.

2. Petitioner filed U.S. Trademark Application, Serial No. 77/249041 to

register the mark ELENBAAS HARDWOOD INC. on August 7, 2007. On December 10, 2007,



the USPTO refused to register Petitioner’s Mark based on alleged likelihood of confusion with
Registrant’s Mark (defined below).

3. Registrant Phil Elenbaas Millwork, Inc. is the current owner of record of
the Registration for the mark PHILLIP ELENBAAS FINE MILLWORK (design) (“Registrant’s
Mark™) for “the manufacture of mill run and architectural moidings to the order and
specification of others; custom manufacture of mill run and architectural moldings.”

4. The Registration was obtained through fraud. Namely, at the time of
filing the application that matured into the Registration, Registrant fraudulently declared that it
knew of no person or entity that had the right to use a mark that was likely to create confusion
with Registrant’s Mark. Registrant made such declaration with the full knowledge that Petitioner
was using Petitioner’s mark and that such use pre-dated Registrant’s earliest use of Registrant’s
Mark.

5. However, and contrary to Registrant’s declaration, Registrant believes that
Petitioner’s Mark will create confusion with Petitioner’s Mark.

Background

6. Petitioner was founded in 1949 by Earl Elenbaas. In 1982, Earl’s sons,
David and Phillip, bought the family business.

7. Petitioner and its predecessor-in-interest have used Petitioner’s Mark or
variations of Petitioner’s Mark since it was founded in 1949. Petitioner has used the
ELENBAAS HARDWOOD INC. mark, in its current form, since at least as early as April 1984.

8. From 1982 to 1989, David and Phillip worked together and operated

Petitioner’s business. In 1989, David bought Phillip’s interest in Petitioner.



9. In April 1990, Phillip started his own business less then ten miles from
Petitioner’s place of business. Phillip’s business, Phil Elenbaas Millwork, Inc., is the Registrant.

10.  On February 21, 2001, Registrant filed an application to register the mark
PHILLIP ELENBAAS FINE MILLWORK (design). At the time of filing its application,
Registrant alleged that it has used Registrant’s Mark since April 1, 1990.

11.  When Registrant filed its application, Phillip Elenbaas, acting on behalf of
Registrant, declared that:

to the best of his knowledge and belief no other person, firm,

corporation, or association has the right to use said mark in

commerce, either in identical form thereof or in such near

resemblance thereto as to be likely, when used on or in connection

with the goods/services of such other person, to cause confusion,

or to cause mistake, or to deceive; and that all statements made of

his own knowledge are true and all statements made on

information and belief are believed to be true.

12.  The application was published for opposition on April 23, 2002, and
Registration No. 2,594,112 was issued on July 16, 2002.

13.  Petitioner filed U.S. Trademark Application, Serial No. 77/249041 to
register the mark ELENBAAS HARDWOOD INC. on August 7, 2007. In an Office Action
dated December 10, 2007, the examining attorney assigned to Petitioner’s application refused
registration based on an alleged likelihood of confusion with Registrant’s mark. A copy of the
Office Action is attached as Exhibit A.

14.  Upon receipt of the Office Action containing this refusal, Petitioner

contacted Registrant to propose that the parties enter into a Mutual Consent and Coexistence

Agreement.



15.  Registrant refused to enter into such an agreement because it believes that
the registration of Petitioner’s mark “would create a likelihood of confusion and would have a
dilutive effect on [its mark].” See correspondence attached as Exhibit B.
Cause Exists to Cancel Registration No. 2,594,112
16.  Cause exists to cancel Registration No. 2,594,112 under § 14(3) of the

Lanham Act because the Registration was obtained through fraud.

17.  Registrant’s declaration was fraudulent in light of Phillip Elenbaas’s
knowledge of Petitioner’s right to use Petitioner’s Mark at the time it signed the declaration and
its admission to Petitioner that it believes the marks will likely create confusion.

18.  There have not been any material changes from the time Registrant filed
its application until now that would cause the Registrant to change its belief to now believe the
marks will create confusion.

19.  There is no issue as to priority. Registrant’s application date and date of
first use of its mark are both subsequent to Petitioner’s first use of its mark.

20.  Since Petitioner has priority, Registrant would not have been able to
register its mark if the USPTO had been aware of Petitioner’s mark — i.e. if Registrant had been
truthful in its application.

21.  Continuation of the Registration for PHILLIP ELENBAAS FINE
MILLWORK (design) is damaging to Petitioner because Petitioner is using and seeking to
register the mark ELENBAAS HARDWOOD INC. in connection with the manufacture and sale
of wood moldings, doors, stair systems, plywood and lumber, and this registration is adversely
impacting Petitioner’s right to use and register the mark. Specifically, the USPTO refuses to
register Petitioner’s Mark because of the existence of Registration No. 2594112,

22.  If this registration is not cancelled, then Registrant will continue to have at

least a prima facie exclusive right to use the PHILLIP ELENBAAS FINE MILLWORK (design)



mark for wood moldings, which such right was obtain fraudulently. As a result, the Registration
is a source of damage and injury to Petitioner.

23.  Based on the foregoing, the Registration is causing, and will continue to
cause, injury and damage to Petitioner.

WHEREFORE, Petitioner requests that Registration No. 2,594,112 for PHILLIP
ELENBAAS FINE MILLWORK (design) be canceled and that this cancellation be sustained.

Dated: February 13, 2008. Respectfully submitted,
ELENBAAS HARDWOOD,
INCORPORATED

By: Warner Norcross & Judd LLP
Attorneys for Petitioner

/s/ Michael B. O’ Neal

Charles E. Burpee

Jeffrey A. Nelson

Michael B. O’Neal

900 Fifth Third Center

111 Lyon Street, N.W.

Grand Rapids, Michigan 49503-2487
(616) 752-2000

(616) 222-2000 (fax)

CERTIFICATE OF SERVICE

| hereby certify that a true copy of this Petition for Cancellation was sent by
United States first class mail to Patrick J. Sullivan, Miller Johnson, Calder Plaza Building, 250
Monroe Avenue, NW, P.O. Box 306, Grand Rapids, MI 49501-0306.

/s/ Michael B. O*Neal
Michael B. O’Neal

1507213



EXHIBIT A

TRAD
SERIAL NO: o 771249041
MARK: ELENBAAS HARDWOOD IN *77249041 3
CORRESPONDENT ADDRESS:
CHARLES E. BURPEE RESPOND TO THIS ACTION:
WARNER NORCROSS & JUDD LLP http://www.uspto.gov/teas/eTEASpageD.htm
111 LYON STREET, NW '
900 FIFTH THIRD CENTER GENERAL TRADEMARK INFORMATION:
GRAND RAPIDS, MI 49503-2487 http://www.uspto.gov/main/trademarks.htm

APPLICANT: Elenbaas Hardwood,
Incorporated

CORRESPONDENT’S REFERENCE/DOCKET
NO:
"122753.12275

CORRESPONDENT E-MAIL ADDRESS:
trademarks@wnj.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS OFFICE ACTION
WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 12/10/2007

The éssigned trademark examining attorney has reviewed the referenced application and has determined the following:

.......



SECTION (d) - Likelihood of Confusion Refusal

Registration of the proposed mark is refused because of a likelthood of confusion with the mark in U.S. Registration No.
2594112. Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 ef seq. See the enclosed registration.

The examining attorney must analyze each case in two steps to determine whether there is a likelihood of confusion. First,
the examining attorney must look at the marks themselves for similarities in appearance, sound, connotation and
commercial impression. In re E. I. DuPont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). Second, the
examining attorney must compare the goods or services to determine if they are related or if the activities surrounding their
marketing are such that confusion as to origin is likely. In re August Storck KG, 218 USPQ 823 (TTAB 1983); Inre
International Telephone and Telegraph Corp., 197 USPQ 910 (TTAB 1978); Guardian Products Co., v. Scott Paper Co.,
200 USPQ 738 (TTAB 1978).

The examining attorney has determined that contemporaneous use of the marks ELENBAAS HARDWOOD INC. (used in
connection with “Wholesale and retail store services in the field of wood moldings, doors, stair systems, plywood, and
lumber”) and PHILLIP El ENBAAS FINE MILLWORK, and design, (used on “W0OO0D MOLDINGS” and in connection
with “MANUFACTURE OF MILL RUN AND ARCHITECTURAL MOLDINGS TO THE ORDER AND
SPECIFICATION OF OTHERS; CUSTOM MANUFACTURE OF MILL RUN AND ARCHITECTURAL MOLDINGS”)
would be likely to cause confusion for the following reasons.

The Court in In re E. I. DuPont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973), listed the principal
factors to be considered in determining whether there is a likelthood of confusion under Section 2(d). Any one of the
factors listed may be dominant in any given case, depending upon the evidence of record. In this case, the following factors
are the most relevant: similarity of the marks, similarity of the goods services, and similarity of trade channels of the goods
and services.

A. The Marks
The examining attorney must look at the marks in their entireties under Section 2(d). Nevertheless, one feature of a mark

may be recognized as more significant in creating a commercial impression. Greater weight is given to that dominant
feature in determining whether there is a likelihood of confusion. In re National Data Corp., 224 USPQ 749 (Fed. Cir.
1985); Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 (CCPA 1976). In re J.M. Originals Inc., 6
USPQ2d 1393 (TTAB 1988).

The addition of the design element to the registrant’s mark does not obviate the similarity between the marks. Coca#Cola
Bottling Co. v. Joseph E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105 (CCPA 1975). When a mark consists of a
word portion and a design portion, the word portion is more likely to be impressed upon a purchaser’s memory and to be
used in calling for the goods or services. In re Appetito Provisions Co., 3 USPQ2d 1553 (TTAB 1987); Amoco Oil Co. v.
Amerco, Inc., 192 USPQ 729 (TTAB 1976).

Disclaimed matter is typically less significant or less dominant when comparing marks. Although a disclaimed portion of a
mark certainly cannot be ignored, and the marks must be compared in their entireties, one feature of a mark may be more
significant in creating a commercial impression. In re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir.
1997); In re National Data Corporation, 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985); and In re Appetito Provisions Co.
Inc., 3 USPQ2d 1553 (TTAB 1987). See also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ 2d
1001 (Fed. Cir. 2002); Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 (C.C.P.A. 1976); In re EI Torito
Rests. Inc., 9 USPQ2d 2002 (TTAB 1988); In re Equitable Bancorporation, 229 USPQ 709 (TTAB 1986).



In this instance, both marks reference the same surname - ELENBAAS. Marks may be confusingly similar in appearance
where there are similar terms or phrases or similar parts of terms or phrases appearing in both applicant’s and registrant’s
mark. See e.g., Crocker Nat'l Bank v. Canadian Imperial Bank of Commerce, 228 USPQ 689 (TTAB 1986), aff’'d 1
USPQ2d 1813 (Fed. Cir. 1987) (COMMCASH and COMMUNICASH); In re Phillips-Var Heusen Corp., 228 USPQ 949
(TTAB 1986) (21 CLUB and “21” CLUB (stylized)); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985) (CONFIRM
and CONFIRMCELLS); In re Collegian Sportswear Inc., 224 USPQ 174 (TTAB 1984) (COLLEGIAN OF CALIFORNIA
and COLLEGIENNE); In re Pellerin Milnor Corp., 221 USPQ 558 (TTAB 1983) (MILTRON and MILLTRONICS); In re
BASF A.G., 189 USPQ 424 (TTAB 1975) (LUTEXAL and LUTEX); TMEP §§1207.01(b)(ii} and (b)(iii).

Furthermore, when the applicant's mark is compared to a registered mark, "the points of similarity are of greater importance
than the points of difference." Esso Standard Qil Co. v. Sun Oil Co.,229 F.2d 37, 108 USPQ 161 (D.C. Cir.), cert. denied,
351 U.S. 973, 109 USPQ 517 (1956). The test of likelihood of confusion is not whether the marks can be distinguished
when subjected to a side#by#side comparison. The issue is whether the marks create the same overall impression. Visual
Information Institute, Inc. v. Vicon Industries Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection of the
average purchaser who normally retains a general rather than specific impression of trademarks. Chemetron Corp. v.
Morris Coupling & Clamp Co., 203 USPQ 537 (TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB
1975); TMEP section 1207.01(b).

B. The Goods and Services
The goods and services of both parties are related as they involve wood moldings and goods related thereto. Any goods or

services in the registrant’s normal fields of expansion must also be considered in order to determine whether the registrant’s
goods or services are related to the applicant’s identified goods or services for purposes of analysis under Section 2(d). /n
re General Motors Corp., 196 USPQ 574 (TTAB 1977). The test is whether purchasers would believe the product or
service is within the registrant’s logical zone of expansion. CPG Prods. Corp. v. Perceptual Play, Inc., 221 USPQ 88
(TTAB 1983); TMEP §1207.01(a)(v).

Furthermore, the applicant is advised that the goods and services of the parties need not be identical or directly competitive
to find a likelihood of confusion. They need only be related in some manner, or the conditions surrounding their marketing
be such, that they could be encountered by the same purchasers under circumstances that could give rise to the mistaken
belief that the goods and services come from a common source. In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565,
223 USPQ 1289 (Fed. Cir. 1984); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985); In re Rexel Inc., 223 USPQ
830 (TTAB 1984); Guardian Products Co., Inc. v. Scott Paper Co., 200 USPQ 738 (TTAB 1978); In re International
Telephone & Telegraph Corp., 197 USPQ 910 (TTAB 1978).

Moreover, consumers are likely to be confused by the use of similar marks on or in connection with goods and with
services featuring or related to those goods. See In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed.

Cir. 1988) (BIGG’S for retail grocery and general merchandise store services held confusingly similar to BIGGS for
fumniture); In re U.S. Shoe Corp., 229 USPQ 707 (TTAB 1985) (CAREER IMAGE (stylized) for retail women'’s clothing
store services and clothing held likely to be confused with CREST CAREER IMAGES (stylized) for uniforms); /n re
United Service Distributors, Inc., 229 USPQ 237 (TTAB 1986) (design for distributorship services in the field of health and
beauty aids held likely to be confused with design for skin cream); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB
1986) (21 CLUB for various items of men’s, boys’, girls’ and women’s clothing held likely to be confused with THE “21”
CLUB (stylized) for restaurant services and towels); Steelcase Inc. v. Steelcare Inc., 219 USPQ 433 (TTAB 1983)
(STEELCARE INC. for refinishing of furniture, office furniture, and machinery held likely to be confused with
STEELCASE for office furniture and accessories); Mack Trucks, Inc. v. Huskie Freightways, Inc., 177 USPQ 32 (TTAB



1972) (use of similar marks for trucking services and on motor trucks and busses is likely to cause confusion).

And finally, the examining attorney must resolve any doubt as to the issue of likelihood of confusion in favor of the
registrant and against the applicant who has a legal duty to select a mark which is totally dissimilar to trademarks already
being used. Burroughs Wellcome Co. v. Warner#Lambert Co., 203 USPQ 191 (TTAB 1979).

C. Conclusion
For the foregoing reasons, the applicant’s ELENBAAS HARDWOOD INC. is refused registration under Section 2(d) of the

Trademark Act.

Applicant should note the following additional ground for refusal.

SECTION 2(e)}{4) REFUSAL — Primarily Merely A Surname

The examining attorney refuses registration on the Principal Register because the mark is primarily merely a surname.
Trademark Act Section 2(e)(4), 15 U.8.C. Section 1052(e)}4); TMEP section 1211. The examining attorney must consider
the primary significance of the mark to the purchasing public to determine whether a term is primarily merely a surmame.
In re Kahan & Weisz Jewelry Mfg. Corp., 508 F.2d 831, 184 USPQ 421 (CCPA 1973). Attached please find the first 100
of 300 listings of the surname “Elenbaas” from the LEXIS/Nexis Research database, thereby establishing the surname
significance of the term. The frequency with which “Elenbaas” appears as a surname substantiates its primary significance
as that of a primarily merely sumame.

The addition of the highly descriptive terminology HARDWOOD INC. to the surname ELENBAAS fails to overcome the
primarily merely significance of the proposed mark. Combining a surname with the generic name for the goods or services
does not overcome a mark’s surname significance. See In re Hamilton Pharmaceuticals Ltd., 27 USPQ2d 1939 (TTAB
1993) (HAMILTON PHARMACEUTICALS held primarily merely a surname for “pharmaceutical products™); In re Cazes,
21 USPQ2d 1796 (TTAB 1991) (BRASSERIE LIPP held primarily merely a surname when used in connection with
“restaurant services™); In re Woolley's Petite Suites, 18 USPQ2d 1810 (TTAB 1991) (WOOLLEY'S PETITE SUITES held
primarily merely a sumame for hotel and motel services).

Although the examining attorney has refused registration, the applicant may respond to the refusals to register by
submitting evidence and arguments in support of registration.

Section 2(f) — Section 2(e)(4) Refusal Only
A mark deemed primarily merely a surname may be registered on the Principal Register under Section 2(f) (“acquired

distinctiveness™) by satisfying one of the following:

(1) Submitting a claim of ownership of one or more prior registrations on the Principal Register for a mark that is
the same as the mark in the application and for the same or related goods and/or services. 37 C.F.R. §2.41(b);
TMEP §§1212.04 et seq.

(2) Submitting the following statement, verified with an affidavit or signed declaration under 37 C.F.R. §2.20:
“The mark has become distinctive of applicant's goods and/or services by reason of substantially
exclusive and continuous use in commerce by the applicant for the five years preceding the date of this
statement.” 37 C.F.R. §2.41(b); TMEP §§1212.05 et segq.

(3) Submitting actual evidence of acquired distinctiveness. 37 C.F.R. §2.41(a); TMEP §§1212.06 ef seq. This
evidence may include specific dollar sales under the mark, advertising figures, samples of advertising,



consumer or dealer statements of recognition of the mark as a source identifier, and any other evidence that
establishes the distinctiveness of the mark as an indicator of source. See In re Ideal Indus., Inc., 508 F.2d 1336,
184 USPQ 487 (C.C.P.A. 1975); In re Instant Transactions Corp. of Am., 201 USPQ 957 (TTAB 1979).

15 U.S.C. §1052(f); TMEP §§1211 and 1212.02(2).
INFORMALITIES

If applicant chooses to respond to the refusal(s) to register, then applicant must also respond to the following
requirement(s).

Disclaimer
Applicant must disclaim the descriptive wording “HARDWOOD INC.” apart from the mark as shown because it merely

describes a feature of the goods offered for sale by the applicant and the nature of its entity. Terms such as “Corporation,”
“Inc.” and “Ltd.” must be disclaimed because they merely specify applicant’s entity type and do not function as a
trademark or service mark to indicate source. See In re Patent & Trademark Services, Inc., 49 USPQ2d 1537, 1539-40
(TTAB 1998); In re Industrial Relations Counselors, Inc., 224 USPQ 309, 310 n.2 (TTAB 1984); In re E. I. Kane, Inc., 221
USPQ 1203, 1206 (TTAB 1984); In re Packaging Specialists, Inc., 221 USPQ 917, 919 (TTAB 1984); TMEP

§1213.03(d). Trademark Act Section 6, 15 U.S.C. §1056; TMEP §§1213 and 1213.03(a).

The computerized printing format for the Office’s Trademark Official Gazette requires a standardized format for a
disclaimer. TMEP §1213.08(a)(i). The following is the standard format used by the Office:

No claim is made to the exclusive right to use “HARDWOOD INC.” apart from the mark as shown.

See In re Owatonna Tool Co., 231 USPQ 493 (Comm’r Pats. 1983).

If the applicant has any questions or needs assistance in responding to this Office action, please telephone the assigned
examining attorney.

/Katherine Stoides/
Trademark Examining Attorney
Law Office 101

(571) 272-9230

RESPOND TO THIS ACTION: If there are any questions about the Office action, please contact the assigned examining
attorney. A response to this Office action should be filed using the form available at



http://www.uspto.gov/teas/eTEASpageD.htm. If notification of this Office action was received via e-mail, no response
using this form may be filed for 72 hours after receipt of the notification. De not attempt to respond by e-mail as the
USPTO does not accept e-mailed responses.

If responding by paper mail, please include the following information: the application serial number, the mark, the filing
date and the name, title/position, telephone number and e-mail address of the person signing the response. Please use the
following address: Commissioner for Trademarks, P.O. Box 1451, Alexandria, VA 22313-1451.

STATUS CHECK: Check the status of the application at least once every six months from the initial filing date using the
USPTO Trademark Applications and Registrations Retrieval (TARR) online system at http://tarr.uspto.gov. When
conducting an online status check, print and maintain a copy of the complete TARR screen. If the status of your
application has not changed for more than six months, please contact the assigned examining attorney.



Print: Nov 19, 2007 76213558

DESIGN MARK

Serial Number
76213568

Status
REGISTERED

Word Mark
FINE PHILLIP ELENBAAS MILLWORK

Standard Character Mark
No

Regisiration Number
2594112

Date Registered
2002/071/16

Type of Mark
TRADEMARK; SERVICE MARK

Register
PRINCIFAL

Mark Drawing Code
(3) DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Ovmer
Phil Elenbaas Millwork, Inc. CORPORATION MICHIGAN 300 Wilson, N.W.
Grand Rapids MICHIGAN 49544

Goods/Services
Class Status -- ACTIVE. IC 0Q0l%. Us Q01 01z 033 Q50. G & 5: WOOD
MOLDINGS8. First Use: 19290/04/01. First Use In Commerce: 1990/04/01.

Goods/Services

Class Btatus -- ACTIVE. IC Q40. wUs 100 103 166, G & S: MANUFACTURE
OF MILL, RUN AND ARCHITECTURAL MOLDINGS TQ THE ORDER AND SPECIFICATION

OF QTHERS: CUSTOM MANUFACTURE OF MILL RUN AND ARCHITECTURAL MOLDINGS.

First Use: 1990/04/01. First Use In Commerca: 1990/04/01.

Disclaimer Statement
NO CLATM IS MADE TO THE EXCLUSIVE RIGHT TO USE "FINE MILLWORK™ APART
FROM THE MARK AS SHOWN.

Name/Portrait Statement
"PHILLIF ELENBAAS™ identifiegs a living individual whosze consent is of
recard.



Print: Nov 18, 2007

Filing Date
2001702721

Examining Attorney

SHIELDS, JULIA S.

Altorney of Record
Barry ©C. Kane

76213558



/ﬂ@%
S

PHILLIP ELENBAAS

=
~MITTITORS



Jacistiexse, o divieion o8 % Vies, Ino. Copyrigh #INT. ALL righia
EdCd,

EATL-IT REQORSTES: MOVENAEN 13, 3007 10083k

CLIENT: RATHERINE STOIDES
LIZWART: FINDER
FILE: P-TIRD

TOUR STARCE AZQUEST AT THI TINE TEIG MAIL-3T ULS DEQUESTEM:
CAST-RAKE {¥1MhELEMBLAS)

NUKMER OF POCURENTS m-u VITE TOUR 2EQUEST THAOUGH:
TEVIL 3.,

WVEL L ZRINGED

THL SELECTED  DOCTRIVT WUNBERST
1-100

GISPLAT FORMAT: CITE
| ELEMRAAS, 101 & SATH UN, SAEHSWECK, ME (40114400, FERSOILLOCATOR. .F-FOD
R FOIT

4 ELENBAAS, TLL CFEPUALE), 209 SHUTTH W, BER/AGMICE, MA G mwmm EERG
wmrmmmmmmmmummmmﬂ.n

& ZLEWBARS, J, 51 FUALL KVE, SOMFERVILLE, DA (FH44:303, PERSON LOGATOR - FFND
1mmmmtmnnv&maumnnllsmwmm PO

% ELENBARS, AHTHONY GUMA LY 2037 EERMITARE RELLS 09, GAMBNLLS, MD 21032004, PERSON LOGATOR -
)

] um:znmmﬁn‘ WERAEHTOR, VA 231 36-2354, PERION LOGATOR.

JANTELLE N (FEMALRD, 1352 WILDWOODRD, SALEN, VA M1 511647, mmm R
[0 mmmmmmmmm -PFIHND
1n mmnmmmammmwmummmm L3

ummmmmummvmmumnm,mnmmmam.-n
D

14 ZLEMBALS, FLANT GITY, TT. T345-K047, 150, PENSON LOGATON,. ¥.
3 ELENDARS, SRECORY 9 (MALEL 611 SERIVERBOAT DR APT D-1. STUART, FL 38511108, 117962, FHRSGH
LOEATOR -BFMD

18, mmmlmum D, LIESHURD, I M7 264, TR, FIRSON LOGATON.-P-
mwsmmcw&mmmmmummm rm

» mummm mm mmmm "O'. PHI‘D
] wmumcmmumm:msmmmnum 119989, FERSON
N

a B.mnns.mmn 3509 EALE LAKE DR, PALM BEAC GARDEHS, FL TS08.158, LInes, FERSOH
mm-r il
mn.mwmrw.lmuslmmummrrm
umms. TROY J ALK PO RO Z1, STh THAM, Gk J0066-2000, PARION LEOCATOR: - P#IND
34 ELBMBAAS, STWM, WB MABRIETT CLRIME MILAEDOEVILLE, (34 XH061-425%, 1981, msoumrompm
zs ELENBAKS, JOHH , 2023 POKCTIE DELEAL CY, HOOHLANIL I 20322-TR5, 1957, RERSON LOCATOR.
25 ELEWBARS, AHDKER uommn.mm , PRIGION LOCATOE. # FIHG

4, PEASR {00 TN
B ELENRAAS, GEDRAT MLALT), 1032 WREACH MESD, PasS CHRISTIAM, M5 13311 3a4%, PEASUN LOCATOR . .
D
20 ELINBAAS, W 215712002, M3, PRRSOR
LOGATOR - FFBD
TLEBEAS DN (LA 54 1 SHORE DL UKL AL 8 MM 00 R 12

o0
Jmml‘hu"!lw LA NTY RAPIEYS, 391 950 5749, 31, FERSON LOCATOR.
il
quﬁmmwmmuﬂ.mmrmwwﬂm-r
) mmw:mﬂmﬁu'mﬂ(mmmml‘lmmmmﬂ D

qmmrmucmm OLIVE, MI 40075, 1944, PIRE0N LOCA]
m“‘mm J T FERSON LOCATOR -
ummwmmnmwmummmmm PFHC
BALDWIN 5T, JENISOH, b 408 74, PEESOR LOCATON -P.|

(MALE), TS FYD
&mmmlmmﬂm»\wm mmmmsﬂm PERSOH LOCATOR . P.

o.mnwronmmmnv:n ST RONT, bl 06271, G att, MRSON LECATOR -

FARD

amﬂﬁmm:mmmvuumnm.mmmn.nn.msou

ommnmnslmnumnwmmmmmm’m PEIND
30 ELENBUAS ROBERT & BAALE, 103 LAYPRIS D 52 TRAND RAFIDE, M1 4$206-1534, 21755, PERSOR

LOCATCR -P-FIHD

3L ELENBA K, TROY B 42 11T, T, FERSON IGGATOR - P

39 ELEMBAXS, 20, HOLLART, i 0034084, 1W2. PERSON LOCATOR - P.FE0
53 mu!mﬁlwmulnnn  HOLLAXT; 15 #4304 2190, MERECN LOCATTR . PATHD

3¢ ELEMBAKS, STRYE R (MALE), 714 % 2TH 5T, EOLLAND, M1 S403.40%), €063, PERSCH LOCATON . P.FMTY
55 ELENBAAS. [SREELL 5, M 9L 129, 111535, PERSCH LOCA TSP,
2D
56 ELENBAAS, GLORIN 1 {FEMAL F), § K8 ROBEIET ROYLOT 20, GRANTYHAFEN, b1 4t L 0S¥, 1931, PERSON
LOGATOR.- F-FIKD

51 ELBMRASS, ROD L (MALEL. 928 FRANKLIN AVE. M1 B 12, 85, s
:N:MMLM?GW‘HM SPLINO LAKE, ngs TOR -
3’ ELEMBAAS GARRDLL 1. (ML, 2603 NITH 3T 5%, DYROH CERTER, M1 #3154, 121140, PERION LOCATOR -
rﬂ“&m A(MALEL 1251 MI S-5151, R, PERSTN LOGATOR -
:ﬂl.nﬁnms.mlmmomnnsw_mmt.mmuuum,mmm
& Dmas 5 0 00 iast o

P
DOMALD GALEL X TATEOR 5T, LOUSOM. M1 BR824, 1942 PERSON LOCATOR. .70
umumum THEUSH TR, e, "y

quﬁmwm , HOLLAND, b1 S0, 119, PEksOnt LOCKTOW -
ST, SUODLTCR W 517 0. RSN

"’ AT alum. GALTIMORE DR WE GRAMD EAPOS, i 405 DOF. (LTI, FERSOR
LOGATOR-PFIND
:’Emmmlmunnmunmmmmm.m.mm.m

ELENEAAS RON (WALE, $30 25TH AYE, I AHD, M 4544453, FIRECH LOCA TOR.. B MHD
"W SHAWN A (MALE), 2098 FEW HOLLASD 5T. ZAELAND. b 8649677, ) 106, PERSON LDCATOR -
Ii:.;uuns!mcmmuu FORRESTTR STSE ORAND FAPITS. M1 0K 50, 781, PEROOH LOCATGR -

T2 LENRA A5, BOWHTE.! (FEMKLE), oM DERRWOO0 DRSE, LOWELL, M2 &5 54, 81401, PERSON LOCKTON -
rmm
T2 ELEMBAKS, KATHY TUFEMIALE), 1176 RIVIERA DR SE, RRAND RAMDS, M #0512-1962. 41964 FEROON

LOCATOR - FFHD
4 ELENBA S, ELDOW . (ALK 11473 TEBEAD DR, SPARTA, M1 <9545, 647, IS, FERSCA LOCKTOA. F-FND
a4,

75 FUBMBAKS, THD 1AM, VT 0514, 2957, FERSOR LOGATOR: . PFIND
k] DGAALE), 11 i3HOLERD HW, SPARTA, M1 S303.953, 1734, FERSON LOCATOR . RRHD
T8 RUBNBARS, ALLAN D (MALES 0120 30 2. LAFAYHTTE FERO0N {GCATOR ..

I8 ELENBAAS, gl DR, BTRSON LOCATOR . FAIND
79 ELEMISARS, STAH ABKKLES, 11568 1D U HE, SPAALTA, Y 4TN0.E503, S1564, PERSOH LOGATOR . PLFT:
.3 10618, =, 1941 PERYOH LOGRTOR - PFIND
. ELEMBARS, BARBARA b FOLLINOVTEW D2, UDSOHPILLE M) £406-937, ¥

mﬂ 1

X
mnuammmwnmwmlmmmmm S

MALE), T3S WHOLIDAY CT, MEA K3, M| 4065407, FERION LOCATOR
ummmlmmmtmmn umummm-mmmmsoumm&-

uwmmmmmw 114, FRES0M LOCKTORN - | NDID
]

ELENBANS, LANDAL L (MALE, 17035 206TH AV, HESMIRIA, MI $421-3575, 10357, MIRSCH LOGATOR -F.
m

ELENBAAS, STEPHEH 1 (MLAL, 500 B FISH A, PICSPRRLK, 3415321500 MISST MERSON LOCATOR -2-FN0
mmuﬁﬁrlwu&ﬂN|mmmwmmmn mﬂ:ml.mnma Im
L ELEMBANS, WAYHE WOMALE), W55 EHARKSOH KD, HART, M| @QG-D81. 11575, HERSON LOTAT
u mu.smn.nmﬁm.mmuvwmwAmmlimrmmmm-

HED
0) MNWLMMWPWRMW.MMMA 051, FEXSON LOGATOR .

n. mmbnvﬂmmsumumqmmlammmmm BFIND
95 ELEHBAKS, STEVE | 2775 SOUTHPLATTE DAL, BYROH CENTER, M1 #11-5405, Fa2,FERSON
LCCATOR - PFIRD

6. ELEWBAKS, TIMOTHY ) (MALE, 705 WASHINTON SY, CADILLAC, B0 23512942, 13401, PERSON LOCATCR.-P-
T

91 ELENBAAS, J08.1 (MALE, %31 W FALMOUUTH B WCEAIN, M1 49S37-5434, |90, FERSCW LOCATOR. . P.FMD
. mws.'mwwm, 0638 BALDTH RO, SREEHVILLE, M) 4EX32-117, 1100, PERSOH LOCATER. . P.

IF mns 5, 109 12 SFAUGE ST, mmlmmmlﬂ.mmﬂ rm
100 STEHRAKE, JAMES A (WALEL 21 W PARX ST, LAKE, W1 LOCATN. 7.

" e 0

st 307 L F01 96451 DI -
4 L KE SRR L5 RN, TNAD igasT -

ALEUSDEI, VIREINIL 22304~ STSD




IMPORTANT NOTICE

USPTO OFFICE ACTION HAS ISSUED ON 12/10/2007 FOR
APPLICATION SERIAL NO. 77249041

Please follow the instructions below to continue the prosecution of your application:

VIEW OFFICE ACTION: Click on this link

http://tmportal.uspto.gov/external/portal/tow?DDA=Y &serial number=772490418&dec_type=00A&mail_date=20071
(or copy and paste this URL into the address field of vyour browser), or wvisit

http://tmportal.uspto.gov/external/portal/tow and enter the application serial number to access the Office action.

PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24 hours of this
notification.

RESPONSE MAY BE REQUIRED: You should carefully review the Office action to determine (1) if a response is
required; (2) how to respond; and (3) the applicable response time period. Your response deadline will be calculated from
12/10/2007.

Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the USPTO does
NOT accept e-mailed responses. Instead, the USPTO recommends that you respond online using the Trademark

Electronic Application System response form at http://www.uspto.gov/teas/eTEASpageD.htm.

HELP: For technical assistance in accessing the Office action, please e-mail
TDR@uspto.gov. Please contact the assigned examining attorney with questions about the Office action.

WARNING
1. The USPTO will NOT send a separate e-mail with the Office action attached.

2. Failure to file any required response by the applicable deadline will result in the
ABANDONMENT of your application.



EXHIBIT B

—m Calder Plaza Building . PATRICK J. SULLIVAN
L En l 250 Monroe Avenue NW Attorney at Law
| g E Suite 800
il P.O. Box 306 616.831.1765

Wi MERITAS LAW FIRMS WORLDWIDE

Grand Rapids, MI 49501-0306 616.988.1765 fax
Ol I N SON - SullivanP@millerjohnson.com

Attorneys and Counselors

January 21, 2008

Mr, Jeffrey A. Nelson

Warner, Norcross & Judd, LLP
Fifth Third Center

111 Lyon Street, N.W., Suite 900
Grand Rapids, MI 49503

Re:  Phil Elenbaas Millwork, Inc.
Dear Jeff:

Miller Johnson represents Phil Elenbaas Millwork, Inc. I am in receipt of your
letter dated January 10, 2008 requesting that Phil Elenbaas Millwork, Inc. execute a Mutual
Consent and Coexistence Agreement in order to assist your client, Elenbaas Hardwood, Inc., in
its attempt to register the ELENBAAS HARDWOQOD, INC. trademark with the United States
Patent and Trademark Office.

My client respectfully declines your request to execute your proposed Mutual
Consent and Coexistence Agreement. Phil Elenbaas Millwork, Inc. has expended substantial
resources in developing its trademark. My client is concerned that registration of your client’s
proposed mark would create of likelihood of confusion and would have a dilutive effect on its
PHILLIP ELENBAAS FINE MILWORK trademark. This concern was apparently shared by the
USPTO in its refusal to register your client’s mark.

Your letter references an alternative in which your client may petition to cancel
the registration of the PHILLIP ELENBAAS FINE MILWORK trademark. Registration of the
PHILLIP ELENBAAS FINE MILWORK mark has been effective since July 16, 2002. Because
this registration has been in place for more than five years, any petition to cancel my client’s
mark would require a petition for cancellation compliant with § 14(3) of the Lanham Act. No
factual basis exists for filing a petition for cancellation of my client’s mark under § 14(3) of the
Lanham Act.



MILLER JOHNSON

Mr. Jeffrey A. Nelson
January 21, 2008
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If you have any additional questions regarding my client’s position, please feel
free to contact me.

Very truly yours,
MILLER JOHNSON

By (Y cfoti—
atrickJ. Sullivan

PJS:kag
cc: Laurie Elenbaas
Alan C. Schwartz
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